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CHAPTER 618

H P. 1679 - L.D. 2179

An Act Regarding the Clearing of Vegetation in Areas
Adjacent to Protected Natural Resources

Emergency preamble. Whereas, Acts of the Legislature do not becone
effective until 90 days after adjournnent unless enacted as
emer genci es; and

Whereas, t he provisions of this legislation nust take effect
i mmediately to provide the statutory basis for maj or
substantive rules authorized to be finally adopted 90 days
after adjournnent of the Legislature; and

Whereas, in the judgnent of the Legislature, these facts
create an energency within the nmeaning of the Constitution of
Maine and require the following legislation as imediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Beit enacted by the People of the State of Maine as follows:

Sec. 1. 38 MRSA 8480-B, sub-89, as anmended by PL 1995, c¢. 460, 8§82
and affected by 812, is further anmended to read:

9. Ri ver, stream or brook. "River, stream or brook" neans
a channel between defined banks. A channel is created by the
action of surface water and has 2 or nore of the follow ng
characteristics.

A It is depicted as a solid or broken blue line on the
nost recent edition of the U S. Geological Survey 7.5-
m nute series topographic map or, if that is not

avail abl e, a 15-m nute series topographic map.
B. It contains or is known to contain flowi ng water

continuously for a period of at least 3 6 nonths of the
year in nost years.
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C. The channel bed is primarily conmposed of m neral
material such as sand and gravel, parent material or
bedrock that has been deposited or scoured by water.

D. The channel contains aquatic aninmals such as fish,
aquatic insects or nmollusks in the water or, if no surface
water is present, within the stream bed.

E. The channel contains aquatic vegetation and is
essentially devoid of upland vegetation.

"River, stream or brook"™ does not nean a ditch or other
drai nage way constructed, or constructed and maintained,
solely for the purpose of draining storm water or a grassy
swal e.

Sec. 2. 3B MRSA 8480-C, sub-81, as repeal ed and replaced by PL 1995,
c. 460, 84 and affected by 812, is anended to read:

1. Prohibition. A person may not perform or cause to be
performed any activity listed in subsection 2 wthout first
obtaining a permt from the departnment if the activity is
| ocated in, on or over any protected natural resource or is
| ocated adjacent to i

material—or—soil—may be washed inte any of the foll ow ng:

A. A coastal wetland, great pond, river, stream or brook
or significant wldlife habitat contained wthin a
freshwater wetland; or

B. Freshwater wetl ands consisting of or containing:

(1) Under normal circunstances, at |east 20,000
square feet of aquatic vegetation, energent marsh
vegetati on or open water, except for artificial ponds
or i nmpoundnents; or

(2) Peat| ands dom nated by shrubs, sedges and
sphagnum noss.

A person may not perform or cause to be perfornmed any activity
in violation of the terns or conditions of a permt.

Sec. 3. 38 MRSA 8480-D, sub-83, as anended by PL 1993, c. 296, 82
is further anmended to read:
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3. Harm to habitats; fisheries. The activity wll not
unreasonably harm any significant wildlife habitat, freshwater
wet | and plant habitat, threatened or endangered plant habitat,

aquatic or adj acent upl and habi t at travel corridor,
freshwater, estuarine or marine fisheries or other aquatic
life.

In determning whether there is unreasonable harm to

significant wldlife habitat, the departnent nmy consider
proposed mtigation if that mtigation does not dimnish in
the vicinity of the proposed activity the overall value of
significant wildlife habitat and species utilization of the
habitat and if there is no specific biological or physical
feature unique to the habitat that would be adversely affected
by the proposed activity. For purposes of this subsection,
"mtigation” nmeans any action taken or not taken to avoid,
mnimze, rectify, reduce, elimnate or conpensate for any
actual or potential adverse inpact on the significant wildlife
habi tat, including the follow ng:

A.  Avoiding an inpact altogether by not taking a certain
action or parts of an action;

B. Mnimzing an inpact by Ilimting the nagnitude,
duration or location of an activity or by controlling the
timng of an activity;

C. Rectifying an inpact by repairing, rehabilitating or
restoring the affected environnent;

D. Reducing or elimnating an inpact over tinme through
preservation and mai nt enance operations during the |life of
t he project; or

E. Conpensating for an inpact by replacing the affected
significant wildlife habitat.

Sec. 4. 3B MRSA 8480-Q, sub-87-A, as anmended by PL 2001, c. 431, 86,
is further anmended to read:

7- A Forestry. Forest managenent activities, including
associ ated road construction or maintenance, in or adjacent to
an existing forested wetland~ or a harvested forested wetl and
or adjacent to a protected natural resource pursuant to
section 480-C, subsection 1, paragraphs A and B, as |ong as:
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A. The activity results in a forest stand that neets the
m ni rum stocking requirenents in rules adopted pursuant to
Title 12, section 8869. This requirement takes effect
when those rul es are adopted;

B. The activity neets permt—by—rule permt-by-rule
standards in rules adopted pursuant to this article~ for
any road crossing of a river, stream or brooks- or for any
soi|l disturbance adjacent to a—great—pond—river—stream
or—brook a protected natural resource pursuant to section
480- C, subsection 1, paragraphs A and B and the
conm ssioner is notified before the forest managenment
activity comences;

C. The forested—wetland protected natural resource is not
mapped as a significant wildlife habitat wunder section
480-1; and

D. Any road construction 1is not used to access
devel opnment but is used primarily for forest managenment
activities, unless the road is renoved and the site

restored to its prior natural condition. Roads nust be
the mninmum feasible width and total Iength consistent
with forest managenent activities. This exenption does

not apply to roads that provide access to devel opnent in a
subdivision as defined in Title 30-A, section 4401,
subsection 4, for the organized portions of the State, or
Title 12, section 682, subsection 2-A, including divisions
of land exenpted by Title 12, section 682-B, for portions
of the State under the jurisdiction of the Maine Land Use
Regul ati on Conm ssi on—;

Sec. 5. 38 MRSA 8480-Q, sub-8823,24and 25 are enacted to read:

23. Cutting or clearing subject to mandatory shorel and
zoning | aws. Cutting or clearing of upland vegetation
adjacent to those protected natural resources listed in

section 480-C, subsection 1, paragraph A or B for a purpose
ot her than forest managenent as | ong as:

A. The cutting or clearing is subject to the jurisdiction
of a nmunicipality pursuant to chapter 3, subchapter 1,
article 2-B; or

B. If the cutting or clearing is not subject to the
jurisdiction of a nunicipality pursuant to chapter 3,
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subchapter |,

article 2-B, vegetation within the adjacent

area i s maintai ned as foll ows:

(1) There is no cleared opening greater than 250

square feet in the forest canopy as neasured fromthe

outer limts of the tree crown, except that a

footpath may be constructed for the purpose of access

to water

if it does not exceed 6 feet in width as

measur ed

between tree trunks and has at |east one

bend in its path to divert channelized runoff;

(2) Any selective cutting of trees wthin the

buffer strip |leaves a well-distributed stand of trees

and ot her

nat ural vegetation.

(a)

For the purposes of this subparagraph, a

"wel |

-distributed stand of trees and other

nat ur

al vegetation" is defined as nmintaining a

rating score of 8 or nore points in a 25-foot by

25-f oot square area as determined by the

following rating system

(b)

(i) A tree with a dianmeter at 4 1/2 feet
above ground level of 2 to 4 inches has a
poi nt val ue of one.

(ii) Atree with a dianeter at 4 1/2 feet
above ground level of nmore than 4 inches
and up to and including 12 inches has a
poi nt val ue of 2.

(iii) A tree with a dianeter at 4 1/2
feet above ground level of npre than 12
i nches has a point val ue of 4.

In applying this point system
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(i) The 25-foot by 25-foot square plots
nust be established where the | andowner or
| essee pr oposes cl earing wi t hin t he

requi red buffer;

(ii) Each successive plot nust be

adj acent to, but may  not over | ap, a

previ ous plot;

(iii) Any  pl ot not containing the

required points nmay have no vegetation
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renoved except as otherwi se allowed by this
subsection; and

(iv) Any plot containing the required
points may have vegetation renoved down to
the m ninum points required or as otherw se
al l owed by this subsection;

(3) In addition to the requirenents of subparagraph
(2), no nmore than 40% of the total volunme of trees 4
i nches or nore in dianeter, neasured 4 1/2 feet above

ground level, is selectively cut in any 10-year
peri od,
(4) In order to protect water quality and wildlife

habitat, existing vegetation under 3 feet in height
and other ground cover is not renoved except for
construction of a f oot pat h as provi ded I n
subpar agraph (1);

(5) Tree branches are not pruned except on the
bottom 1/3 of the tree as long as tree vitality wll
not be adversely affected; and

(6) In order to mintain a buffer strip of
veget ati on, when the renoval of st or m danaged,
di seased, unsafe or dead trees results in the
creation of cleared openings in excess of 250 square
feet, these openings are replanted with native tree
species unless there is existing new tree growh.

Cl eared openings legally in existence on Septenber 1,
2002 nmay be maintai ned but may not be enl arged.

This subsection applies to an area with vegetation conposed
primarily of shrubs, trees or other woody vegetation wthout
regard to whether the area was previously cut or cleared,

24. Existing |awns and gardens. Mai nt enance, but not
enl argenent of, |awns and gardens in existence on Septenmber 1,
2002 that are adjacent to a river, stream or brook not
regulated by a nunicipality under chapter 3, subchapter |1,
article 2-B; and

25. Exi sti ng agricul tural fields and past ures.
Mai nt enance, but not enlargenent of, agricultural fields and
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pastures in existence on Septenber 1, 2002 that are adjacent
to a river, stream or brook not regulated by a municipality
under chapter 3, subchapter |, article 2-B.

Emergencyclause. I n view of the enmergency cited in the preanble,
this Act takes effect when approved.
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